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IN THE SUPREtU: COURT
Of THE
STATE OF UTAH

CENTURIAN CORPORATION,
Plaintiff-Respondent,
Case No. 14583
vs
FIBERCHEN, H!C. ,
Defendant-Appellant.

BRIEF OF

RESPll~l])f:l!T

NATURL OF THE CASE

Plaintiff-Respondent Centurian Corporation, hereine1fter
referred to as "Centurie1n", brought this action alleging breach of
contract for the purchase and so..le of goods.

Defenclant-1\ppellant

Fiberchem, Inc., hereinafter referred to as "Fiberchcm", denied
the contract and asserted an affirmative defense of alter ego
asserting the check delivered to it \vas for payment on the account
of Centurian Custom Boats, Inc., hereinafter refl'rrrcl to as '"Boats".
DISPOSITIO" IN

LOI~ER

COURT

The District Court for the Third

Juc.licci~tl

District in
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for Seilt

L~ke

Coill1ty, State of L'tah, The Honorable Ste1'.•art 1-1.

1Lmson presiding, grilnted plaintiff jude.,rment in the amo\ll1t of
:;;3,300.00 together 1:ith interest and costs.

Defendant's defense

of alter ego and counterclaim bused upon alter ego, wus dismissed
for lack of evidence to support fraud or trickery and further
Fiberchem had actual lalo•,•ledge of the former business being
defunct.
RELIEF SOCGHT ON iiPPEAL
Centurian

s~eks

an oruer of this Court affirming the

judn;m<:ent rcnder,_•d by the tridl court.
"T.4TL·!'~\1'

OF Fi\CTS

Fiberchen's ··statPn"nt of facts" is so distorted and
docs not reflect the findings of the Lm:cr Court that Centurian
is compollcd to ~ccuratcl0 · state> the facts as they are.
Centurian Custom Boats, Inc., a Utah corporation, which
lcl te r changed its name to Centurian Boats, Inc. , "'as incorporated
on October 14, 1968 (Ex. 11-d).

Thereafter \ll1til January 22, 1972

c~nturian Boats, Inc. en~aged in the manufacture of boats and had

sor;w 20 to 30 employee'S,

Un Jcmu~ry 22, 1972 a fire occurred at

tll<' plant of Cvntut'icm Bo~ts, Inc., ,,•hich completely destroyed
th~ plant cmd tl'rminatecl ~11 ~ctivity of Centurian Boats, Inc.
(H..

'Jl).
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Fiberchem had, prior to the fire, sold to Centurian
Boats, Inc. on open account goods and materials from its inception to the date of the fire

(R. 198).

,\ftcr the fire in

January, 1972 Fiberchem did not sell to either Centurian, Inc.
or Centurian Boats, Inc. any materials and/or goods until
August, 1973 (R. 200).
Approximately t\1'0 l·:eeks before August 1, 1973, Centurian through Richa!:'d :\icklcs, called Fibe rchem and asked to
order some resin and cloth.

Thereafter

~tr.

Nickles delivered

Centurian' s check 1d th its accompanying voucher,
~:md

2-P) to Fiberchem (R. 94-, 135

136).

(I:xs. 1- P and

l'tr. ScJ-I<,.,ab, Fiberchem's

manager, acknmdedged receipt of Exhibit 1-P and

fo~·1arded

the

check to Seattle (R. 184-185).
Centurian never did receive the materials ordered and
Fiberchem applied Exhibit 1-P on Centurian Boats, Inc. old account
\vhich had been \vritten off.

Repeated demands 1vere made upon

Fiberchem for delivery of the goods ordered on
via telephone (R. 95, 96).

Alio~st

1, 1973

Finally on January 25, 197Lf Centurian

Corporation 1vrote Fiberchem informing Fiberchem that a legal
action would be commenced (Ex. 13-d).
Centurian Corporation 1·1as organized Aliorrust 1, 1969
(Ex. 12-d) and was a "holding" COf11Jetny orgu.nized to purchu.se
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real estate and later molds and ji~s.

In the fall of 1973 Ccn-

turian attempted to get into limited production of boats for
thC' first time

(R.

93).

C:<'nturian historically has kept sr,parate

books and records and has had a different tax nwnber from that of
Ccnturian Boats, Inc.

(Ex.

7- P).

The Companies have had different

s toe k.~olde rs <.md "t the critical timr> Centurian 's controlling
01:ners \.'ere other persons that Richard Nickle'S
6-P, 7-P and 19-P).

(R. 114, 115; Ex.

Centurian Boats, Inc.'s quarterly returns

reflected a nwnber of employees (Ex. 19-P), ,,·hile sh01·ling a gross
sales of .:;472,848. durin;:; 1969 (Ex. 6-P).
Jc~nuary,

After the firP in

1972, Centuriccm Boats, Inc. 1:as allm:ed to die a n;itural

dcetth CR. llO, ill).

fiberchC'n <tclni tted the contract ben,·een the parties
(R.

200) and further that F:xhibit 8-P

~o.·as

a true and correct

billing for '.'Oods and services purchased by Centurian Custom
Bo.,:-,., Inc.

(R,

30).

>Ionthly billings 1:ere received by Centurian

C:us ton 3oats, Inc. from Fi!Jerchem shm:ing all purchases to be
billc·d to Centurizm Custom Boats, Inc.

(Ex. 8-P; R. 98, 212-213).

Fibcerchen had actual !Glm:led:c;e of the fire, that Ccnturian
CT.Loton Boats, Inc. •.:as out of business from and after the fire,
th:.t n, ord
t),

i'ir·· th;·uu
:~:--_!::.'i

JJ.l'·

'l'

~,

for n:Jtd'ials had been recr> ivPd from the date of
~'1 .•U'Ll~t

l'J/'3, <Jnd thLJ.t fiberchen had l·:ritten

~~l!~tu:.l l>J .:. ,

L, 107'; (1

•

l'JS-2'l~J.

In·~.

:tCClJ"-mt off us Zl bad debt on

lin-tlly, fiberchcm fLJ.iled to take
t•t:,in •.·hu th•cy 1:crc dealing 1:ith,
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- r;_

Hhile Mr.

Sch~ab

personally advised

Centurian Corporation,

(R.

~lr.

Nickles on settin:; up

96, 203, 141-llf2, 198).

THE TRL\L COURT DID t\OT ERR DJ
A\vARDI;\G JUDGc!El\'T TO PIA INTIFF
A~TI

DE~YING

DEFE~~A~~'S

DEFENSE OF ALTER EGO.
Appellant asserts that this case involves the believability of the

vitn~ssC's.

This proposition is not only erroneous

but a complete misstaten':':-lt of the

la1~.

In Bramel v Utwh Statt'

Road Corrunission, 24 Ut 2c1 SO, '+65 P2d 534 (1970) the rule on
appellate revie1·-' is clearly enunciated by the folloh'ing

l<:m~w:C:C'

found at page 52 of the Ctah Reporter:
"It is sometimes stated thdt the rull'
on appellate reviCI'' is that we survey
the evidence in light most favoraLle to
the prevailing party.
But this is not
true 1·1hcre thC' court has made express
findings otherwise. The fundament<:ll
rule on this aspect of procedure is that
it is the trial judge's prerogative to
find the facts; and this includes judging the credability of the witnesses
and the evidence, and draH ing l'.'ha tev0 r
reasonable inferences may fairly be derived therefrom.
It is therefore more
accurate to say that on revie~·.> \.'e survey the evidence in light fovorilble to
the findings, whichever party they m."ly
favor; and that they 1·1ill not be disturbed or appealed if they arc supportC'd
by substantial (•vidence."
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The record dbclosc>s thut plclintiff is entitled to a judgment
baser] sol<'ly on thr• testimony of : lr. fred S cl11·.'cill, the manager
of Fibcrchem.
J:mu<lry 1972
the

follrn.'i~

Fiberch'2f;l <ldr;li ttcd etll of th0 purch<1ses through
\·.'P l't'

for the= '"Boat ..

COIClpClny

emu not Centurian by

Rr,quC'st for ;,rkJission:

··,\dmit th:tt Cxhibit 'B' (Exhibit 8-P)
attetched hereto is a true and correct
copy of the billings for goods and
services purchetsed by Ccnturian Custom
Boet ts, Inc. thrrnJ;C;h etnd inclusive of
dates on SJ.icl f::d1ibit.

Freel "ch.:<th rc·ccc i v· ·ci th'' checl; from Centuricm and
fon.'.trdccl it to the C:C'c~ttlc offic''·
\.'hl'thr"r the stub of thl' check

I'ZlS

clr. Sdl\·.'ab h'J.S not certain

.::ttt.:Jchr J, but did declare that

.. in thr• norm<ll course of •.'VC>nts he 1:oulJ have fon,·etrded the

\~hole

thin:>; to Scetttlc"' (R. 1311--185).

l'lr. Scl11:<lb J.dmittcd to Cit least one telephone conversett ion in \·:hich demand
the mc.ttcriclis

(R.

1 ·3s

made by Centurian for the delivery of

1%-197), 1·:hil0 :·Ir. C:icl-;les testified of several

tr•lr·phonc convcrs:ttions, 1·hcrcin demand for the product had been
mct<k
l

'-rl,

(R.
\'dS

'JS-'JG).

Bt~th

p:tt'ti••s

ct~rc·e

th<tt th0 letter, F:xhibit

sr•nt by C:('nturi.m :md rl'CC'ivcd by Fibcrchem.

Fiber-
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Appellant, in vie1v of the law

1~hich

counsel for the

Appellant acknowledges in his brief, cannot deny that there is
substantial evidence lvhich supports the findings of fact and conelusions of

lm~?

of the Trial Court.
II

THE RECORD IS VOID OF ANY
EVIDENCE OF FRAUD OR TRICKERY
It is assrrted that the Trial Court applied the wrong
standard to establish the defense of alter ego.
in the Memorandum Decision stated there

The Trial Court

1~as:

• . . no shm,'ing of fraud or any other
evidence of trickery or intent to confuse
the defendant. Secondly, the order h'as
placed by the plaintiff over a year after
Centurian Custom Boats had ceased to do
business, and the defendant, through its
agents, was I~ ell a1vare of the fact that
Centurian Custom Boats had ceased to do
business. Thirdly, the account of Centurian Custom Boats had been written off
prior to the issuance of the check and
fourthly, the defendant never attempted
to determine the existence of n~o corporations." (R. 56)
Even a casual

revie1~

of the cases cited and relied upon

by Appellant disclosed that the Trial Court
application of the

lill~.

1~as

correct in the

The leading case relied and cited by

Appellant, Chatterlcv v. Omnico, Inc., 26 Utah 2d 88, 485, P2d
667 declares with simplicity the rule of la1v by the follm,ing
language found at page 670 of the Pacific Reporter:
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. . (:") oml' element of unfairnes~, something akin to fraud or deception, must be
present in oruer to uisregard the corporate fiction."

The general law is concisely stated in 18 AmJur 2d,
Corporations !l 14-, page 560, 1-.•herein it is stated:
". • • (T) he principle of piercing the fiction of the corporate entity is, however, to
be applied 1dth great caution, and not precipitately."
Again at 18 AmJur 2d, Corporations §15, page 561, it
states:
• . (E) ach case involving disregard of
corporate entity must rest upon its special
facts.
The corporate entity is generally
disregurded ~>'here it is used as a cloak or
cover for fraud or illegality."

There is no evidence of fraud or trickPry.

But there is

evidence 1,·hich supports the findings of the Trial Court's Nemorandum
Decision.

Fiberchem, through Fred Schh·ab, testified about this

kn01·1ledge of the fire of January, 1972 lvhich stopped the operations
of Centurian Custom Boats, Inc.:
(By rlr. Br01m) rlr. S chlvab, did you knmv
the company had a fire dmm there in 1972?

"Q.

1\.

Yes.

LTanuat"Y of '72 to A11acrust of '73 hOI''
much m;-ctcrial did they purchase from
Fiberchcm, anybody that is associated
1·:ith i'lr. '\ickJ.ys pnrchCJse from you?
Q.
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Q.
A.

Q.
A.
Q.
A.

Q.
A.
Q.

A.

Q.
A.
(!.

A.

(By ~lr. Bro1-:n) Did you visit their plo.nt?
Hhen?
After the fire.
I drove by o.nd :; a1,• the damage, yc s.
Has it capable of operation?
No.
Pardon?
Obviously, no.
So you kne~·: they h'ere not operating, didn't
you, manufacturing boats, did you not?
Yes, that is correct.
You had not sold them anything up to this
occurring conversation \·.'here ~lr. Nickles
was going to pay the :;;3,300.00?
That is correct.
That h'as after a period of time h'here the
account 1:as ll'ritten off as a bad debt?
Yes. I--."
(R. 201-202)

Again Hr. Schwab testified:
BY NR.

BROI~l\:

Nr. SchHo.b, lvho approves or disctpprovl's
credit for an open account, for a Fiberchem account?
A. It is normally done in Seattle ctt that
time.
Can I say hmv it was done?
Q. Done in Seattle and for a Salt Lctke account.
Did Seattle ask you to make any inqu~r~es
as to whom you 1·:ere dealing lvith?
A. Yes.
Q. And did you comply 1-lith thctt?
A. Yes.
Q. You testified, I thought, in your direct
examination, that the first sale to rlr.
Nickles' associates companies, h'hatever
they are, l·.'cts probably in, I though, lctte
in '69 or perhaps '70, is that correct?
A
Yes.
Q. Did you mctkc inquiry of the Sr,crPtary of
State's office ctt that time to determine
what company you 1vere dealing 1:ith?
A. l\o, I did not.
Q.
In fact, you obviously \,•ere dealing 1:ith
iJ. compG.ny, ~:crcn't you?
A. Yes.
Q. You 1veren't dealing 1-1ith t·lr. i\icUcs pr·rsonall y, 1·1e re you?
A. Library.
No.Funding for digitization provided by the Institute of Museum and Library Services
Sponsored by the S.J. Quinney Law
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Q.

You h~d to cleal 1:ith some company, but
you dHln 't call the Sccretarv of State's
office, did you?
·

j\.

1-.Jo ..

Q.

(By ~lr. Brm:n) L'ouldn't there have been
that information displayed to you if you
had called the Secretary of State?
I don't kno~o.·.
I didn't check out like
that.
And in fact the account was set up in
Senttle for Centurian Custom Bou.ts, Inc.?
Yes.
And that is the 1vay it has al1•ays been
carried by Seattle from Day One?
Yes.
To the present time?
It appectrs to be, yes." (R. 197-199).

il.

Q.
A.
Q.
A.
Q.
A.

It is apparent from the mouth of Fiberchem that there
1. •as no trickery or fraud.

fiberchern had knmvledge of a corporate

customer, set up the account for the proper company, to wit:
Centurian Custom Boats, Inc., sold to Centurian Custom Boats,
Inc., through and inclusive of the fire.
ei~hteen

months, Centurian placed an order, paid for that order,

Lind never received the goods.
for the

After a period of some

ne~,•

Fiberchem attempted to apply funds

order on the Centurian Custom Boats, Inc., account.

Appellant cites the case of Amoss v. Bennion, 18 Utah
2d 251, 4-20, P2d

Lf7

(1966) in support of piercing the corporate

veil basc'u on alter ego.

Hol\'ever, in Amoss, supra, the President

aml sole stocldloluer sigm·d an agreement to sell real property
individually as 1. ·ell
Coqlllr<ttion.

LIS

in his capacity as President of the

This Court clc•cLn·ed:
"i'lr. Bennion lut,•r raiseu the question as
to his authority to bind the corporation,
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that technically held titl~ to the property-but the record pretty clearly refl~cts thclt
the corporation ''-·as his alter ego, he hu.vin:c;
full control, 1·.'ith no one in a p,•sition to
object to his transactions, nor to offend
him. l~e think and hold that the record indicates a one-man operation and a ratification of his actions.,.

In Amoss the corporu.tion ''-'as attempting to void the
agreement by fraud or trickery by asserting lack of authority,
clearly distin,cruisha.ble from the instance case h'herein Fiberchem
had actual kn01deG..c:e of illl the transactions.
In Western Securities Co. v. Spiro, 52 Utah 523, 221 P.
855 (1923), the person sought to br' held usec.l. a corporate structure
for his sole benefit by c.l.eclaring in his answer to the cor;,plaint
that:
"Said Clark informed the c.l.efendant that
said Clark for business reasons hac.l. assumed,
and was then using, the lo/estern Securities
Company as the name by which said Clark
would frequently be kn01m in his personal
dealings and transu.ctions 1vith defenc.l.ant,
and that at the time of the dealings and
transactions set forth in the ans1ver, I·Jhere
the name l·iestern Securities Company ~Vas used,
the plaintiff and said Clark represented to
defendant that the name lvestern Securities
Company was being used as an usswned name by
said Clurk in those particulur dealinc~s and
transactions and euch of them, and it ~Va~
unc.l.erstood and agrer'd by and bet\·:een plaintiff and dcfrmdunt and suid Clurk thu t, although such deulings and transuctions h'c~rc
in form deulings anc.l. trunsuctions bet\:r>on
said \·/estern Securities Company and the•
defcndllnt, they o;,,'crc, ncvcrth~lr~ss, i:-1 f:~~·~
dealings and transactions bet\·Jcen said Cl.11'k
and the defendunt."
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AgL~in cl~~trl~.· distin~uishL~ble in th~tt the parties in-

tcncled the trans:tctions b~ tr•.'dtl'd Lis the trcmsuetions of ClL~rk
inclivicluLtlly.
In Stine v. Girola, 9 Utah 2d 22, 337, P2d 62 (1959)
this Court u.gain stressed the l!rced for fraud or trickery by the
foll01: in,g

lan::;u~,::;~

foum1 u. t

p;:t·~rc

G3 of thl' Pacific Reporter:

. . C1)ltltuu:,;h tlw clef~ndL~nt, State
Inc., is <1 legal ~ntity,
ncvl'rth~lcss such corporL~te C'Xistencc
us u.n entity sep:trL~te ancl distinct from
its sharl'holders may be ignorl'cl if necessary to c irctli!T\'<·nt the frauclulcnt pul'poscs of sharl'lwlclers in its ur:c;<mization or r:k'lr!Ll::';Cr;Jc•nt. ··
(CmphL~sis supplied)
Uncle~:ritcrs,

III
THr: TRl.,L Ctll'C:T PROPERLY nJU?\ll
;, Cll\1P.\CT L\S E~\TERHJ D.'TO.
l'iberclwr;1 s:in[lly i:=nores the evidence in support of the
Trial Court's jud:_;r;lf'nt 1.·hilc as,.,erting the evidence it deems should
h,tvc· been persuasive.

This Si1r;Jc' condition existed in Omnico, supra,

\·:here in this CoLU't declared:
. . (I) t sccr;1s to be J.nother of the conSti1ntlv rccurrin:~ situLltions ~-.·here the
p.trtic·~, 1.·ith ~lll eye sin:c;le to the rightnc•so, of tlll'ir m:n contentions, CLlCh select
;mcl pl0cc c•nph;ts is on those i1Spects of the
t'\'ickncc 1:hich t<•ml to support their o~-.·n
po:i.nt or \'iC'I'.
In~tsmuch LJS it is Ll matter
ll]"'n 1.hich l'<'.tsclll:tblc r;1inds might cliffer
tlll· tr.tcli t it)JlCll rule of l'l'Vit'\c' c1pplil'S ancl
i:-; cli:,pc,;ic:in• ur th•' isSUl' here•: that it
i:,; th,· Jll'c'l'o:~zttin• of tlw tri;!l court to
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find the facts; that in rt:'vieh•ing the
record 1ve asswne that he believed aml
regarded as important and persuasive>,
those aspects of the evidence and the
reasonable inferences fairly deducible
therefrom lvhich support the findings
and judgment."
Not to be repetitive or redundant, but the record
based on Fiberchem's mm admissions, clearly support the Trial
Court's findings.
OJ!\CLUSION
It is clear that the Trial Court's findings are supported
by the evidence and that there is no evidence in support of fraud
or trickery to avail Fiberchem of the defense of alter ego for
Fiberchem's m·:n mistake and mismanagement.

It is, therefore>,

submitted that the judgment should be affirmed in its entirety.

Respectfully submitted,
JARDINE, JOHNSON Mm BALIJiHN
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C!:RTiriC:\TC OF SERVICE

cc>rtif~,

I herr·lly
coJ"rect copy of th"
i·licha•·l

r.

forc~:oinn;

th0t I hand delivered a true and
Plaintiff-Respondent's Brief to

J!Pyrcnd, f:sCTuir<', ,\ ttorney for Defendant-Appellant,

at 225 Suuth :-;ecund East, :-;uitu 200, Salt Lake City, Utah, this
L2...t.{LclCJ~' of (lctob·_'r,

l'J/G.
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